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SUMMARY

The Appellate Division, Second Department, affirmed an order denying the plaintiff's motion to strike
the defendants' answer or impose other sanctions under CPLR 3124 and 3126 for failure to provide
court-ordered discovery. The court held that there was no clear showing that the defendants'
noncompliance was willful and contumacious, and upheld the trial court's decision to extend the

discovery deadline.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order denying his motion under CPLR 3124

and 3126 to strike the defendants' answer, preclude the defendants
from supporting claims or defenses, or direct resolution of liability
issues in plaintiff's favor based on alleged failure to comply with
court-ordered discovery.

STANDARD OF REVIEW Abuse of discretion; the Supreme Court has broad discretion
concerning disclosure matters and the nature and degree of any CPLR
3126 penalty.

PRECEDENTIAL VALUE Published New York Appellate Division opinion

PARTIES Leon Anthony Kirby v. Nalston P. Philbert, et al.
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QUESTIONS PRESENTED

1. Whether defendants' failure to comply with the court-ordered discovery warranted striking their answer,
precluding them from supporting claims or defenses, or resolving all liability issues in plaintiff's favor
under CPLR 3126.

2. Whether Supreme Court providently exercised its discretion by denying severe discovery sanctions

while extending defendants' deadline to produce the demanded material.

HOLDINGS

1. Striking the defendants' answer, precluding them from supporting claims or defenses, or directing that
liability issues be resolved in plaintiff's favor was not warranted because plaintiff failed to make a clear

showing that defendants' noncompliance was willful and contumacious.

KEY QUOTATIONS

“Although public policy strongly favors that actions be resolved on the merits when possible, a court may
resort to the drastic remedies of striking a pleading or precluding evidence upon a clear showing that a
party's failure to comply with a disclosure order was the result of willful and contumacious conduct.” ([*1]-

[*2])

“Here, there was no clear showing that the defendants' failure to comply with court-ordered discovery was

willful and contumacious.” ([*2])

FACTUAL BACKGROUND

Plaintiff sought damages for personal injuries and served defendants with a post-deposition demand for
disclosure. Although a compliance conference order required defendants to respond by June 24, 2023, plaintiff
claimed defendants failed to produce the demanded material and sought severe discovery sanctions. Supreme

Court denied the sanctions motion while extending the deadline for production.

PROCEDURAL HISTORY

In a personal-injury action, a May 15, 2023 compliance conference order directed defendants to respond to
plaintiff's post-deposition disclosure demand by June 24, 2023. Supreme Court, Kings County, denied plaintiff's
motion but directed defendants to produce the demanded material by June 5, 2024. The Appellate Division

affirmed insofar as appealed from.
DISPOSITION

affirmed
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