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SUMMARY

The Supreme Court held that the Federal Vacancies Reform Act’s prohibition on certain nominees
serving as acting officers applies to all acting officers serving under the statute, not only first
assistants. Lafe Solomon therefore became ineligible to continue serving as acting general counsel of
the National Labor Relations Board after the President nominated him for the permanent position. The
Court affirmed the D.C. Circuit’s judgment vacating the NLRB’s order against SW General, Inc.
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QUESTIONS PRESENTED

1. Whether 5 U.S.C. § 3345(b)(1) prohibits a person nominated to fill a vacant presidentially appointed,
Senate-confirmed office from continuing to serve as acting officer when the person serves under §
3345(a)(2) or (a)(3), rather than automatically as a first assistant under § 3345(a)(1).

2. Whether Solomon's continued service as acting NLRB general counsel after his nomination violated the
Federal Vacancies Reform Act.

HOLDINGS

1. Section 3345(b)(1) prohibits a person nominated to fill a vacant presidentially appointed, Senate-
confirmed office from performing the duties of that office in an acting capacity under the FVRA,
regardless of whether the person serves under § 3345(a)(1), (a)(2), or (a)(3).

2. Once the President nominated Lafe Solomon to become the NLRB's general counsel, § 3345(b)(1)
prohibited him from continuing to serve as acting general counsel under § 3345(a)(3).

KEY QUOTATIONS

“We conclude that the prohibition in subsection (b)(1) applies to anyone performing acting service under the
FVRA.” (8)

“The text of subsection (b)(1) is clear: Subject to one narrow exception, it prohibits anyone who has been
nominated to fill a vacant PAS office from performing the duties of that office in an acting capacity, regardless
of whether the acting officer was appointed under subsection (a)(1), (a)(2), or (a)(3).” (14)

“Once the President submitted his nomination to fill that position in a permanent capacity, subsection (b)(1)
prohibited him from continuing his acting service.” (18)

FACTUAL BACKGROUND

The NLRB's Senate-confirmed general counsel resigned in June 2010, and the President designated Lafe
Solomon, a senior NLRB employee, to serve as acting general counsel under 5 U.S.C. § 3345(a)(3). The
President nominated Solomon for the permanent general counsel position in January 2011, but the Senate did not
act on the nomination, and Solomon continued serving as acting general counsel. In January 2013, an NLRB
Regional Director acting on Solomon's authority issued an unfair-labor-practices complaint against SW General,
which was later sustained by an ALJ and the NLRB.

PROCEDURAL HISTORY

An NLRB Administrative Law Judge found that SW General committed unfair labor practices, and the NLRB
affirmed. The D.C. Circuit granted SW General's petition for review and vacated the Board's order, holding that



the Federal Vacancies Reform Act barred Lafe Solomon from serving as acting general counsel after the
President nominated him for the permanent position. The Supreme Court affirmed.

DISPOSITION

affirmed
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