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SUMMARY

The Oregon Supreme Court held that the limitations in the official-records hearsay exception, OEC

803(8)(b), cannot be circumvented by admitting law-enforcement records under the business-records
exception, OEC 803(6). The court also held that the defendant properly raised the OEC 803(8)(b)
argument in response to the state's alternative ground for affirmance. Because the trial court

improperly admitted a transcript of a police interview, the court reversed the defendant's rape

conviction.
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Defendant petitioned the Oregon Supreme Court for review of a Court
of Appeals decision affirming his conviction for first-degree rape. The
Supreme Court allowed review concerning preservation of defendant's
hearsay argument and the interaction between Oregon Evidence Code

provisions governing official records and business records.

The court reviewed legal issues concerning preservation and statutory
interpretation for legal error. It assessed evidentiary error under the
harmless-error standard, asking whether the error had little likelihood

of affecting the verdict.
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QUESTIONS PRESENTED

1. Whether defendant was required to preserve an argument under OEC 803(8)(b) when that argument

responded to the state's new appellate contention that the transcript was admissible under OEC 803(6).

2. Whether a law-enforcement transcript that falls within the first clause of OEC 803(8)(b) may
nevertheless be admitted in a criminal case under the business-records exception in OEC 803(6).

3. Whether the erroneous admission of the transcript was harmless.

HOLDINGS

1. A party is not required to preserve a response to an alternative ground for affirmance that the opposing
party raises for the first time on appeal.

2. In a criminal case, law-enforcement records that fall within the exclusion in OEC 803(8)(b) may not be
admitted through the more general business-records exception in OEC 803(6). OEC 803(6) does not
provide a back door around OEC 803(8)(b).

3. A record satisfies the 'pursuant to duty imposed by law' requirement when a public employee makes
observations in the course of carrying out duties assigned by the public office or its rules, so long as

those duties are part of carrying out the office's overall legal duties; a specific statutory duty to make the
observation is not required.

4. The erroneous admission of the transcript was not harmless because it had more than a little likelihood

of affecting the verdict.

KEY QUOTATIONS

“We hold that the limitations that the legislature placed on the use of law enforcement records in OEC 803(8)

(b) cannot be avoided by introducing those records under the business records exception.” (754)

“Because of the overlap between the two exceptions, virtually all law enforcement records barred by OEC
803(8)(b) would be admissible under OEC 803(6), and the prohibition in OEC 803(8)(b) would be nullified.”
(759-60)

“Thus, the second clause of OEC 803 (8)(b) prohibits its admission in a criminal case under the official
records exception or under the business records exception.” (763)

FACTUAL BACKGROUND

Defendant was charged with raping a five-year-old girl in 1994 or 1995. At trial, the victim testified that
defendant raped her and that she had reported the abuse in 2002, while defendant argued that the victim had
developed a false memory only recently. To rebut that defense, the state introduced a transcript of a 2002 police
interview in which the victim referred to being touched sexually at a babysitter's when she was very young. The
transcript had been prepared by a sheriff's office records division, reviewed and signed by one interviewing
deputy, and placed in a case file after the original audio recording was destroyed.



PROCEDURAL HISTORY

Defendant was convicted in circuit court of first-degree rape after the court admitted a transcript of a police
interview under the past-recollection-recorded exception. The Court of Appeals agreed that admission under
OEC 803(5) was erroneous but affirmed on the state's alternative theory that the transcript was admissible as a
business record under OEC 803(6). The Oregon Supreme Court held that defendant's response under OEC
803(8)(b) was properly before the appellate courts, concluded that the transcript was inadmissible, and reversed

and remanded.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The decision of the Court of Appeals and the judgment of the circuit court are reversed. The case is remanded to
the circuit court for further proceedings.
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