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SUMMARY

The Oregon Court of Appeals held that the Board of Parole and Post-Prison Supervision lacked

substantial evidence and substantial reason for deferring Antonio Alejandro Charlemagne’s projected

parole release date based on a present severe emotional disturbance. The court concluded that a

diagnosis of antisocial personality traits, without a diagnosis of a personality disorder, did not satisfy

the prerequisite for a present severe emotional disturbance finding under ORS 144.125(3) (1983). The

court reversed and remanded with directions to reinstate Charlemagne’s release date; the concurrence

discussed, but declined to overrule, longstanding precedent concerning the statutory requirement.
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Petition for judicial review of a final order of the Oregon Board of
Parole and Post-Prison Supervision deferring petitioner's projected

parole release date for 24 months.

The court reviewed the board's order for legal error, substantial
evidence, and substantial reason. Substantial evidence exists when the
record viewed as a whole would permit a reasonable person to make
the finding; substantial reason requires a rational connection between
the facts and the legal conclusions. The court deferred to reasonable

inferences but did not reweigh the evidence.
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QUESTIONS PRESENTED

1. Whether the board's finding that petitioner suffered from a present severe emotional disturbance was
supported by substantial evidence and substantial reason when the psychological evaluation diagnosed

only antisocial personality traits and not a personality disorder.

2. Whether the board could treat the evaluation as diagnosing an unspecified personality disorder even

though the report did not identify that diagnosis.

3. Whether the court should overrule precedent requiring a psychiatric or psychological diagnosis of a
disorder as a prerequisite to a PSED finding under ORS 144.125(3).

4. Whether petitioner was entitled to reinstatement of his release date after the board's PSED finding was

invalid.

HOLDINGS

1. A psychiatric or psychological diagnosis of a disorder is a prerequisite to the board's determination that a
prisoner suffers from a PSED under ORS 144.125(3). A diagnosis of antisocial personality traits, without

a diagnosis of a personality disorder, is insufficient by itself.

2. The board's order lacked substantial evidence and substantial reason because it identified antisocial
personality traits as the diagnosis supporting the PSED finding, while the underlying report stated that

petitioner could not be diagnosed with a personality disorder.

3. The court declined to overrule its precedent because the board did not establish that the precedent was

plainly wrong, a rigorous standard satisfied only in exceptional circumstances.

4. Petitioner was entitled to reinstatement of the release date associated with the sentence at issue because
the board had no valid basis to defer it.

KEY QUOTATIONS

“In other words, while personality traits may be a necessary component of a disorder, they do not, standing

alone, constitute a disorder.” (772-773)
“The PSED finding was thus not supported by substantial evidence and substantial reason.” (773)

“In order to overrule our precedents, we must be convinced that those cases are “plainly wrong,” which is “a

rigorous standard, satisfied only in exceptional circumstances.”” (775)

“We therefore reverse and remand with directions to reinstate petitioner’s release date.” (776)



FACTUAL BACKGROUND

Petitioner was convicted in 1985 of murdering his mother and assaulting his father and received a life sentence
with the possibility of parole. The board repeatedly postponed his projected release date based on findings that
he suffered from a present severe emotional disturbance (PSED) rendering him dangerous. In the most recent
forensic evaluation, Dr. Millkey diagnosed antisocial personality traits, cannabis use disorder, and alcohol use
disorder, but expressly stated that petitioner did not clearly meet the criteria for a personality disorder and opined

that his future violence risk could be managed in the community.

PROCEDURAL HISTORY

The board determined that petitioner suffered from a present severe emotional disturbance that rendered him
dangerous to the health or safety of the community and deferred his parole release date. After the board denied
administrative review, petitioner sought judicial review in the Oregon Court of Appeals. The court reversed and
remanded, directing the board to reinstate petitioner's release date.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse and remand with directions to reinstate petitioner's release date.
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