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SUMMARY

The New York Supreme Court, Appellate Division, First Department reversed an order directing

marital escrow funds to pay the husband's legal fees and the attorney for the children. The court held

that the relief granted was dramatically unlike the relief requested and that any fee application failed to
comply with Domestic Relations Law § 237(a) and 22 NYCRR 202.16(k)(2). The legal fee awards

were vacated without costs.
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QUESTIONS PRESENTED

1. Whether Supreme Court could grant relief directing payment of the husband's counsel and the attorney

for the children from marital escrow funds when the notice of motion sought materially different relief.

2. Whether an award of counsel fees under Domestic Relations Law § 237(a) was proper without a retainer
agreement, statement of net worth, current billing statements, and a record concerning the parties'

financial circumstances and the relative merits of their positions.

3. Whether the wife's withdrawal of $50,000 to pay her own counsel waived her challenge to the distinct

fee provisions appealed from.

HOLDINGS

1. A court may grant relief not specifically demanded only when the relief is warranted by the papers, is
not too dramatically unlike the relief sought, is supported by the proof, and causes no prejudice.
Supreme Court improvidently exercised its discretion by directing release of escrow funds for the
husband's counsel and the attorney for the children because that relief was dramatically unlike the relief
sought.

2. A counsel-fee application under Domestic Relations Law § 237(a) must comply with the applicable
statutory and procedural requirements, including submission of a retainer agreement, statement of net
worth, and current billing statements. Without a proper application supported by competent evidence,
the court lacks an adequate record to assess the parties' financial circumstances and the relative merits of

their positions, and the fee award must be denied.

3. The wife's withdrawal of $50,000 to pay her own counsel did not waive her right to challenge distinct

provisions directing payment to the husband's counsel and the attorney for the children.

KEY QUOTATIONS

“A notice of motion must specify the relief demanded and the grounds therefor (CPLR 2214 [a]).” (at 1)

“An award of counsel fees pursuant to Domestic Relations Law § 237(a) requires the court to consider the

financial circumstances of the parties and the relative merits of their positions.” (at 1)

“Nor does the wife's compliance with a portion of the order constitute a waiver of her right to challenge

other, distinct provisions on appeal.” (at 2)

FACTUAL BACKGROUND

The parties maintained a marital escrow account containing $100,000. Supreme Court directed that the funds be
used to pay the husband's legal fees and the trial retainer for the attorney for the children, allocating 66.7% of the
latter cost to the husband and 33.3% to the wife, subject to reallocation after trial. The husband's motion had
sought relief concerning his counsel's application to be relieved, and the fee application lacked a retainer

agreement, statement of net worth, and current billing statements.



PROCEDURAL HISTORY

Supreme Court, New York County, entered an order on November 18, 2024, directing release of $100,000 from a
marital escrow account for the husband's legal fees and the attorney for the children, with the parties' respective
shares subject to reallocation after trial. The Appellate Division reversed the order to the extent appealed from

and vacated those legal fee awards.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The legal fee awards were vacated. No specific remand instruction was stated.
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(2011)
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OPINION
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PER CURIAM.
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