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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the denial of David John Francisco's petition
for a writ of habeas corpus. The court rejected his claims of ineffective assistance of counsel
concerning advice about his guilty plea, failure to seek an early election between murder theories, and
failure to obtain or object to a sentencing-related psychological letter. The court concluded that
counsel's performance was not deficient and that Francisco failed to show a reasonable probability of a
different outcome.
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QUESTIONS PRESENTED

1. Whether trial counsel rendered ineffective assistance by advising Francisco to plead guilty based on an
asserted expectation of merciful sentencing.

2. Whether trial counsel was ineffective for failing to seek an order requiring the State to elect between
premeditated murder and felony murder before Francisco entered his plea.

3. Whether trial counsel was ineffective for failing to request or object to the trial court's consideration of a
sealed letter from a Division of Corrections psychologist during sentencing.

4. Whether the alleged errors, individually or cumulatively, prejudiced Francisco under the applicable
ineffective-assistance standard.

HOLDINGS

1. Counsel was not constitutionally ineffective in advising Francisco to plead guilty because the plea-
hearing record showed that Francisco understood he could receive life imprisonment without parole and
that sentencing remained within the trial court's discretion; he also failed to establish a reasonable
probability of a different result.

2. Counsel's failure to move for an earlier election between premeditated murder and felony murder was
not objectively unreasonable, and Francisco failed to show a reasonable probability of a different
outcome.

3. Counsel's failure to inquire about or request the sealed letter from the Division of Corrections
psychologist, or to object to its consideration, was not deficient performance under the circumstances
existing when Francisco pleaded and was sentenced.

4. Francisco was not entitled to habeas relief because he demonstrated neither deficient performance nor
prejudice on any asserted ground, and the alleged errors did not establish cumulative error.

KEY QUOTATIONS

“In reviewing challenges to the findings and conclusions of the circuit court in a habeas corpus action, we
apply a three-prong standard of review.” (at 1)

“In the West Virginia courts, claims of ineffective assistance of counsel are to be governed by the two-pronged
test established in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984):” (at 2)

“The State need not elect whether it will proceed on premeditated murder or felony murder until the close of
all evidence; however, a defendant may make a motion to force an earlier election if he can make a strong,
particularized showing that he will be prejudiced by further delay in electing.” (at 3)



FACTUAL BACKGROUND

Francisco was indicted at age eighteen for murdering Norman Ray Laudermilt, Jr., and committing aggravated
robbery after shooting Laudermilt six times. He was arrested in Florida while possessing Laudermilt's truck, and
police found a diary entry expressing a desire to kill another person; Francisco also confessed. He pleaded guilty
in 1994 in exchange for the State's silence on several issues, but the court imposed life imprisonment without
mercy for murder and forty years for aggravated robbery. His habeas claims focused on counsel's advice
regarding the plea, failure to seek an early election between murder theories, and failure to obtain or object to a
sealed sentencing letter from a corrections psychologist.

PROCEDURAL HISTORY

Francisco pleaded guilty in 1994 to first-degree murder and aggravated robbery and received sentences of life
without mercy and forty years, respectively. This Court affirmed his sentence on direct appeal in State v.
Francisco, 199 W. Va. 223, 483 S.E.2d 806 (1996). Francisco filed a habeas petition in 1998; after an omnibus
hearing, the Mason County Circuit Court denied relief on March 19, 2019. The Supreme Court of Appeals of
West Virginia affirmed.

DISPOSITION

affirmed
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