
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Amaker v. King County
540 F.3d 1012 (9th Cir. 2008) · No. No. 07-35241 · Decided August 26, 2008

SUMMARY

The Ninth Circuit certified questions to the Washington Supreme Court concerning whether a
decedent’s sister may bring a tortious-interference-with-a-corpse claim and whether Washington’s
Anatomical Gift Act creates an implied private right of action. The court stayed further proceedings
pending the Washington Supreme Court’s decision on whether to accept and answer the certified
questions.
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DISPOSITION other

PROCEDURAL POSTURE In a diversity action, the district court granted summary judgment to
defendants on the plaintiff's remaining claims, including tortious
interference with a corpse and violation of the Washington Anatomical
Gift Act. On appeal, the Ninth Circuit disposed of the invasion-of-
privacy and civil-conspiracy claims in a contemporaneous
memorandum disposition and certified three unsettled Washington-law
questions to the Washington Supreme Court.

STANDARD OF REVIEW The opinion applies the certification standard under RCW § 2.60.020:
certification is appropriate when resolution of unsettled state law is
necessary to dispose of the proceeding. The underlying district-court
rulings included summary judgment.

PRECEDENTIAL VALUE Published certification order; binding as to the Ninth Circuit's
certification determination, but not a resolution of the certified
Washington-law merits questions.
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QUESTIONS PRESENTED

1. Whether Washington law limits standing to bring a tortious-interference-with-a-corpse claim to persons
who were the statutory next of kin entitled to dispose of the decedent's remains.

2. If Washington law recognizes a broader class of claimants, whether the decedent's sister falls within that
class.

3. Whether the Washington Anatomical Gift Act creates an implied private right of action.

HOLDINGS

1. Certification was appropriate because Washington law did not clearly determine which persons may
bring a tortious-interference-with-a-corpse claim and the answer was necessary and potentially
dispositive of Amaker's claim.

2. Certification was appropriate because no Washington court had decided whether the Washington
Anatomical Gift Act created an implied private right of action, and the answer was necessary to resolve
the appeal.

KEY QUOTATIONS

“When we are left without a definitive rule statement on a question of state law, like we are here, "[w]e are
not making the most of our opportunity to cooperate as judicial neighbors, and we are not in tune with the
requirements of judicial federalism, when we declare state law . . . without first asking the state supreme court
for clarification."” (540 F.3d at 1017)

“We do not intend our framing of the questions to restrict the Washington Supreme Court's consideration of
these issues.” (540 F.3d at 1019)

FACTUAL BACKGROUND

Bradley Gierlich died in Seattle in 1998 and was survived by his father, sister Robinette Amaker, and aunt.
During an autopsy, the King County Medical Examiners Office attempted but failed to contact Bradley's father,
the statutory next of kin, before harvesting and sending portions of Bradley's brain and other tissue to the Stanley
Medical Research Institute for research. Amaker later learned of the tissue transfer and alleged that she would
not have consented to the donation because Bradley had expressed opposition to organ donation.



PROCEDURAL HISTORY

Amaker filed suit in Pierce County Superior Court after learning that tissue from her deceased brother had been
provided for medical research without consent. Defendants removed the action to the Western District of
Washington. The district court granted summary judgment on several claims and ruled that Amaker lacked
standing to pursue tortious interference with a corpse and that the Washington Anatomical Gift Act created no
implied private right of action. The Ninth Circuit certified questions concerning both issues to the Washington
Supreme Court and stayed further proceedings.

DISPOSITION

other

REMAND INSTRUCTIONS

The court certified three questions to the Washington Supreme Court, ordered transmission of the record and
briefs, stayed further proceedings pending the Washington Supreme Court's decision whether to accept review
and, if accepted, its answers, and withdrew the case from submission until further order.
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