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SUMMARY

The Appellate Division, First Department unanimously affirmed an order adjudicating Jay Smith a
level three sexually violent predicate sex offender under the Sex Offender Registration Act. The court
held that the lower court properly denied a downward departure, citing Smith's repeated convictions
and concluding that housing restrictions associated with the risk-level adjudication were not a
mitigating factor bearing on recidivism risk or public safety.
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QUESTIONS PRESENTED

1. Whether Supreme Court providently exercised its discretion in denying defendant's request for a
downward departure from a level three sexually violent predicate sex offender adjudication.

2. Whether restrictions on defendant's housing resulting from his risk level constituted a mitigating factor
supporting a downward departure.

HOLDINGS

1. The court providently exercised its discretion in denying defendant's request for a downward departure
because his repeated convictions and failure to be deterred by a prior level two adjudication
demonstrated an extremely high risk of recidivism.

2. Restrictions on defendant's housing based on his level three adjudication did not constitute a mitigating
factor because they had no bearing on his risk of reoffense or the threat he posed to public safety.

KEY QUOTATIONS

“has no bearing on his risk of reoffense or the threat he poses to public safety” ([*1])

FACTUAL BACKGROUND

Defendant had repeated convictions for forcible touching and persistent sexual abuse. He had previously been
adjudicated a level two sex offender, but that adjudication did not deter the instant offenses. Defendant sought a
downward departure from the level three classification, citing the housing restrictions resulting from his risk
level.

PROCEDURAL HISTORY

Supreme Court, Bronx County, entered an order on or about October 3, 2022, adjudicating defendant a level
three sexually violent predicate sex offender under Correction Law article 6-C. The Appellate Division, First
Department, unanimously affirmed the order without costs.
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